
LawfulConsiderationandObject

Thefourthessentialelementofavalidcontractisthatthecontractmustbeforalawful

considerationandwithalawfulobject.Therearealwaystwopartiesinacontractandtheymake

reciprocalpromisestoeachother.Assuchthethingwhichisconsiderationforoneparty,the

samethingistheobjectfortheotherparty,andthethingwhichistheobjectforonepartyisthe

considerationfortheotherparty.

Illustration:AcontractswithBtoselljishorseforRs1000.Inthiscase,thesaleofhorseis

theobjectofcontractforAanditisconsiderationofthecontractforB,whilethepaymentofRs

1000isconsiderationforAanditistheobjectofthecontractforB.

Theterm 'object'meansthemotive,purpose,ordesignforwhichitisenteredinto.The

considerationforacontractmaybelawfulwhileitsobjectatthesametimemaybeunlawful.

Butineithercase,whethertheconsiderationisunlawfulortheobjectisunlawful,theagreement

isvoid.

DefinitionofConsideration:-Theexistenceofconsiderationisimportantforavalidcontract.

Contractsresultonlywhenonepromiseismadeinexchangeforsomethinginreturn.The

somethinginreturniswhatwemeanbyconsideration.

Section2(d):-When,atthedesireofthepromisor,thepromiseeoranyotherperson:

(1)hasdoneorabstainedfrom doingsomething,or

(2)doesorabstainsfrom doingsomething,or

(3)promisestodoortoabstainfrom doingsomething.

Suchactorabstinenceorpromiseiscalledaconsiderationtothepromise.

Whenconsiderationorobjectisunlawful(Section23):

Thesevencircumstancewhichwouldmakeconsiderationaswellasanobjectunlawfulare

discussedbelow:

(1)Forbiddenbylaw:Iftheobjectortheconsiderationofanagreementisthedoingofanact

forbiddenbylaw,theagreementisvoid.Anactisforbiddenbylawwhenitispunishablebythe

criminallawofthecountryorwhenitisprohibitedbyspeciallegislationorregulationsmadeby

acompetentauthorityunderpowersderivedfrom thelegislature.

(2)Defeatoftheprovisionoflaw:Iftheobjectortheconsiderationofanagreementissuch

that,thoughnotdirectlyforbiddenbylaw,itwoulddefeattheprovisionsofanylaw,the

agreementisvoid.



(3)DefeatofanyruleforthetimebeinginforceinIndia:Itiswellestablishedruleoflaw

thattheunlessthewillisprovedinsomeform,nograntofprobatecanbemademerelyonthe

consentoftheparties.Henceanagreementorcompromiseasregardsgenuineanddue

executionofawill,toitseffectistoexcludeevidenceinproofofthewill,isnotlawfulsoasto

beenforceableundertheprovisionsoftheCivilProcedureCode.

(4)Fraudulent:Anagreement,whichismadeforafraudulentpurposeisvoid.Thusan

agreementinfraudofcreditorswithaviewtodefeatingtheirrightsisvoid.

(5)Injurytothepersonorpropertyofanother:Iftheobjectorconsiderationofan

agreementisinjurytothepersonorpropertyofanother,itisvoid,beinganunlawfulagreement.

(6)Immoral:Anagreementwhoseobjectorconsiderationisimmoral,isillegalandtherefore

void.

(7)Agreementopposedtopublicpolicy:Itisnoteasytodefinetheterm 'PublicPolicy'with

anydegreeofprecisionbecause'publicpolicy'byitsverynature,ishighlyuncertainandkeeps

onfluctuatingwiththepassageoftime.Anagreement,whichconflictswithmoralsofthetime

andcontravenesanyestablishedinterestofsocietymaybesaidtobeopposedtopublicpolicy.

InIndia,ithasbeenlefttothecourttoholdanycontractasunlawfulonthegroundofbeing

opposedtopublicpolicy.

WhatConsiderationsandObjectsareUnlawful?:

AccordingtoSection23,everyagreementofwhichtheobjectorconsiderationisunlawfulis

void,andtheconsiderationortheobjectofanagreementisunlawfulinthefollowingcases:

(1)Ifitisforbiddenbylaw:Thisclausereferstoagreementswhicharedeclaredillegalbylaw.

Iftheconsiderationorobjectforapromiseissuchiasisforbiddenbylaw,theagreementisvoid.

Anactoranundertakingisforbiddenbylaw:

(a)whenitispunishablebythecriminallawofthecountry,or

(b)whenitisprohibitedbyspeciallegislationorregulationsmadebyacompetentauthority

underpowersderivedfrom thelegislature.

Illustrations:(a)Agreementsforsaleorpurchaseabovethestandardpricefixedbythe

relevantlaw(e.g.,EssentialCommoditiesAct,1955)withregardtoacontrolledarticlesare

illegalandhencevoid(SitaRam vsKunjLalcase).

(b)Anagreementtopayconsiderationtoatenanttoinducehim tovacatepremisesgoverned

bytheRentRestrictionActisillegalandcannotbeenforcedbecausesuchanactisforbiddenby

thesaidAct(MohanchanaVsMahindracase).

(2)Ifitisofsuchanaturethat,ifpermitted,itwoulddefeattheprovisionsofanylaw:



Thisclausereferstocaseswheretheobjectorconsiderationofanagreementisofsucha

naturethat,thoughnotdirectlyforbiddenbylaw,itwouldindirectlylendtoaviolationoflaw,

whetherenactedorotherwise(e.g.,HinduandMohammedanLaws).Suchanagreementisalso

void.

Illustrations:(a)Anagreementbythedebtornottorisethepleaoflimitation,shouldasuit

havetobefiled,isvoidastendingtolimittheprovisionsoftheLimitationAct(RamaMurthyvs

Gapayyacase).

(b)Anagreementbetweenhusbandandwifetoliveseparatelyisinvalidasbeingopposedto

HinduLaw(A.E.ThimmalNaiduvsRajammalcase).

(3)Ifitisfraudulent:Anagreementwhoseobjectorconsiderationistodefraudothers,is

unlawfulandhencevoid.

Illustrations:(a)A,promisestopayRs200toB,ifBwouldcommitfraudonC.Bagrees.B's

agreeingtodefraudisunlawfulconsiderationforA'spromisetopay.Hencetheagreementis

illegalandvoid.

(b)A,BandCenterintoanagreementforthedivisionamongthem ofgainsacquiredortobe

acquired,bythem byfraud.Theagreementisvoid,asitsobjectisunlawful.[Illustration(e)to

Section23].

(4)Ifitinvolvesorimpliesinjurytothepersonorpropertyofanother:Iftheobjector

considerationofanagreementisinjurytothepersonorpropertyofanother,itisvoid,beingan

unlawfulagreement.

Illustrations:(a)Anagreementtocommitanassaultortobeatamanhasbeenheldunlawful

andvoid(AllenvsRescouscase).

(b)Anagreementtoputcertainpropertytofireisunlawfulandvoidunderthisclause.

(5)Ifthecourtregardsitasimmoral:Anagreementwhoseobjectorconsiderationis

immoral,isillegalandthereforevoid.Thescopeoftheword'immoral'hereextendstothe

following:

(i)Sexualimmoralitye.g.,illicitcohabitationorconcubinageorprostitution.

Illustrations:(a)A,agreestoletherdaughtertohireBforconcubinage.Theagreementisvoid,

becauseitisimmoral,thoughthelettingmaynotbepunishableundertheIndianPenalCode.

[Illustration(k)toSection23].

(b)Agiftdeedexecutedinconsiderationofillicitintercoursehasbeenheldvoidasitsobject

wasimmoral(GhummavsRam Chandracase).

Itmaybenotedthatanagreementtopayfor'past'or'future'illicitcohabitationisalsovoid,as



beingimmoral.Considerationwhichisimmoralatthetimewhenitpassescannotbecome

innocentbypassageoftimeandthereforetheconsiderationforpastcohabitationisunlawful

asbeingimmoral(HussenalivsDinbaicase).Similarly,apromisetopayforthepurposeof

futurecohabitation,whichcomprisedtheconsideration,washeldillegalandvoid

(LakshminarayanavsSubhadri).

(ii)Furtheranceofsexualimmorality

Illustrations:(a)Aprostitutewassuedforthehiremoneyofacarriageinwhichsheusedto

goeveryeveninginordertomakeadisplayofherbeautyandthustoattractthecustomers.The

suitwasdismissedonthegroundthattheplaintiffcontributedtowardstheperformanceofan

immoralandillegalactandhencehewasliabletosuffer(PearcevsBrookscase).

(b)Amanwhoknowinglyletsouthishouseforprostitutioncannotrecovertherent,itbeingan

actforfurtheranceofsexualimmorality(ChogaLalvsPiyasicase).Thelandlordmay,however,

recoverifhedidnotknowthepurpose.

(iii)Interferencewithmaritalrelations

Illustrations:(a)Moneyadvancedtoamarriedwomantoenablehertoprocureadivorceand

tomarrytheplaintiffcouldnotberecoveredbackastheobjectoftheagreementwasheld

immoral(BaiVijlivsNansaNagarcase).

(b)Anagreementforfutureseparationbetweenahusbandandwifeisvoidabinitioitbeing

immoralintheeyeoflaw.

(iv)Suchactswhichareagainstgoodpublicmorals.

Illustrations:Anagreementforfuturemarriage,afterthedeathoffirstwifeisagainstgood

moralsandhencewouldbevoid(WilsonvsCarnleycase).

(6)Ifthecourtregardsitas'opposedtopublicpolicy':Anagreementisunlawfulifthecourt

regardsitas'opposedtopublicpolicy'.Itisnotpossibletogiveapreciseorexactdefinitionof

theterm 'publicpolicy'.Onthebasisofdecidedcasesonthesubjectthefollowingagreements

havebeenheldtobeagainstpublicpolicy:

(i)Tradingwithanalienenemy

(ii)Agreementsinterferingwiththecourseofjustice

(iii)Agreementsforstiflingcriminalprosecution

(iv)Maintenanceandchamperty

(v)Trafficinpublicoffices

(vi)Agreementscreatinganinterestopposedtoduty



(vii)Agreementsundulyrestrainingpersonalliberty

(viii)Agreementsinterferingwithparentalduties

(ix)Marriagebrokerageagreements

(x)Miscellaneouscases
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